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business man's point of view, it is at variance with the well- 
grounded general rule that the law of the situs should govern the 
transfer of personal property, particularly when the transfer is 
effected where the chattel is located. 

L. E. K. 

Constitutional Law: Free Textbook Act Not Violative 
of California Constitution — Article IV, Section 31. 

"It may safely be declared that to bring a sound education 
within the reach of all the inhabitants has been the prime object 
of American government from the very first." 1 The tendency on 
the part of the people has been steadily to take upon themselves 
greater burdens in order to place within the reach of all a more 
generous and useful education. 2 In line with this tendency, the 
legislature of the State of California passed, in 1917, the Free Text- 
book Act. 3 This Act provides that the "high school board of each 
high school district may purchase textbooks for the use of pupils 
enrolled in the high schools of such district, which textbooks shall 
at all times be and remain the property of such district, to be sup- 
plied to the pupils thereof for use without charge* or at an annual 
rental, which shall not exceed three dollars" per year. Does this 
Act, in providing for use without charge, violate section 31 of 
Article IV of the state constitution providing that the legislature 
shall not have power "to make any gift or authorize the making 
of any gift of any public money or thing of value to any indi- 
vidual"? 

In The Macmillan Company v. Clarke,' the Supreme Court of 
California answered the question in the negative on the grounds 
that there was no distinction between supplying free use of text- 
books and furnishing free buildings, appliances, crayons, etc. ; and 
that the free school system, with all its equipment including free 
textbooks, is not primarily a service to the individual, but to the 
community. Mr. Justice Shaw, however, dissented on the ground 
that there is a distinction in that the power of the legislature to 



1 Cooley, Taxation (3d ed.), p. 198. The California Constitution pro- 
vides, Art. IX, § 1 : "A general diffusion of knowledge and intelligence being 
essential to the preservation of the rights and liberties of the people, the leg- 
islature shall encourage by all suitable means the promotion of intellectual, 
scientific, moral, and agricultural improvement." 

2 For a thorough treatment of the steps in the improvement of the Cali- 
fornia school system see 2 California Law Review, 459, and 3 California 
Law Review, 195. 

3 Cal. Stats. 1917, p. 729, entitled, "An act to provide for the adoption 
of textbooks for use in public high schools of state and for furnishing text- 
books for the pupils of such schools." 

By constitutional amendment in 1912, free textbooks were provided for 
pupils in the elementary schools. Article IX, § 7. 

* Italics not in statute. 

5 (Dec. 17, 1920) 60 Cal. Dec. 675, 194 Pac. 1030; rehearing denied Jan. 
13, 1921. 
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provide high school buildings, appliances, etc., is expressly granted 
by the state constitution, 8 whereas the furnishing of free use of 
textbooks, being a gift of a "thing of value," is expressly forbidden 
by the article in question. To substantiate further his argument 
he contends, "If an amendment to the Constitution was necessary 
to authorize the Legislature to provide for free textbooks in the 
elementary schools, as would seem to be implied from the adop- 
tion of the amendment of 1912, expressly giving such authority 
(section 7; Art. IX), I can see no reason why it is not also neces- 
sary in order to authorize the Legislature to provide free textbooks 
for the high schools for the use of the pupils therein." 

An investigation of the historical purpose of Article IV, section 
31 sustains the majority opinion. Before 1879, the legisla- 
ture passed many acts of relief in which public moneys 
were appropriated to individuals whose claims rested entirely 
upon some moral obligation. It was because of the abuses 
of this unlimited power and "to relieve the legislature of the im- 
portunities of persons interested in securing such appropriations" 
that the power of the legislature was limited by the provision in 
question. 7 As a result of the interpretation of this article by the 
Supreme Court, the legislature is to be regarded as holding the 
public moneys in trust for public purposes, and this limitation is 
considered as directed against the disposal of these funds except 
in accordance with such purposes. 8 It is upon such an interpreta- 
tion of Article IV, section 31, that appropriations for the support 
of Civil War veterans, indigent, blind, and paupers, are held not to 
be gifts within its provisions. 9 

On an application of such a construction, the decision in the 
principal case is to be supported. The giving of free use of text- 
books is not primarily a benefit to the pupil, but to the community 
— it is an expenditure for a public purpose. 10 It is true there is 
no physical, visible benefit, but this is true of much of the expendi- 
ture of public moneys. The benefit received from taxes in support 
of fire and police protection is in the security of person and prop- 
erty, or "in that condition of society which, though it be incapable 
of being weighed and measured, is absolutely essential both to in- 
dividual happiness and individual accumulation." 11 So likewise as 

8 Art. IX, §§ 5, 6. The sections authorize the legislature to provide for 
and support schools. Justice Shaw says: "this authority ... of necessity 
implies authority to provide the buildings and the furniture, fixtures, and 
appliances therein necessary to carry them on." 

7 Conlin v. Board of Supervisors (1893) 99 Cal. 17, 33 Pac. 753, 37 Am. 
St. Rep. 17, 21 L. R. A. 474; Stevenson v. Colgan (1891) 91 Cal. 649, 27 Pac. 
1089, 25 Am. St. Rep. 230, 14 L. R. A. 459; Sixth District, etc., Association v. 
Wright (1908) 154 Cal. 119, 97 Pac. 144. 

8 Conlin v. Board of Supervisors, supra, n. 7. 

9 Board of Directors v. Nye (1908) 8 Cal. App. 527, 97 Pac. 208. 

10 That money spent on education itself is for a public purpose is shown 
by California Constitution, Art. IX, § 1, supra, n. 1. 

11 Dr. Wayland, Political Economy, pt. 4, ch. 3, § 1. 



COMMENT ON RECENT CASES 433 

to the benefits flowing from the Free Textbook Act. Although the 
individual taxpayer may not have children to receive the benefit 
of the increased educational opportunity, nevertheless he receives 
it in the improvement of the intellectual, social, and moral character 
of the community, the result of which is that the demand for the 
product of his labor is more constant, the labor for which he pays 
is better performed, and his person and property are made more 
secure. 

Such an interpretation of Article IV, section 31, would seem 
to answer Justice Shaw's contention that inasmuch as a constitu- 
tional amendment was necessary in 1912 to authorize the legisla- 
ture to provide free textbooks for elementary schools, an amend- 
ment would likewise be necessary to provide free textbooks in high 
schools. Can it not, however, be said that the legislature always 
had the authority and that the amendment of 1912, instead of being 
an authorization, was a mandate from the people — a command to 
the legislature? The words of the amendment seem reasonably 
to justify such an implication. After stating that the legislature 
"shall" provide for the appointment of a state board of education, 
which in turn "shall" compile a uniform system of textbooks for 
elementary schools, the amendment reads : "and such textbooks 
shall be furnished and distributed by the state free of 
any cost or charge." The use of the word "shall," a word of 
compulsion, implies more a command to the legislature than a 
mere authorization. Such an implication seems justified by the 
holding in the principal case. 

It is true, as Mr. Justice Shaw contends, that high schools have 
been carried on successfully for over sixty years without free text- 
books being provided. But we must not forget that "public pur- 
pose" is a relative term and that its interpretation ought to change 
with the spirit of the times — "the judicial view must tend to har- 
monize with the prevailing and controlling enlightened public 
opinion." 12 As was stated in the beginning, the trend of public 
opinion regarding the proper limits of education at public expense 
is in the direction of assuming greater burdens. The Supreme 
Court of California has perceived this trend, realizing that a wise 
system of education is not restricted to those expenditures deemed 
sufficient when our constitution was adopted, but should include 
those which tend to make education advance the well-being of 
society and the prospective wealth and happiness of the people. 

L. L. T. 

Mining Law : Jurisdiction of Land Department to Declare 
Mining Claims Invalid — May the United States Land Depart- 
ment, in connection with proceedings for a patent of mining land, 
or independently of such proceedings, declare a mining location 

12 12 Michigan Law Review, 132; 17 Yale Law Journal, 162; 12 Harvard 
Law Review, 499. 



